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Preliminary Statement 

Kit-hard Anglada appeals from a judgment of comic- 
tion entered on June (i. 1975, in the Southern District of 
New York, following a four-day trial before the Honorable 
Joliu M. Caunella, United States District Judge, and a 
jury. 

Indictment 75 Cr. 43, tiled on January 16, 11*75, charged 
George Shaw, Edward Torres and Richard Anglada with 
conspiracy to distribute heroin and with the distribution 
of 27.GG grains of heroin on September 6, 11*71 in violation 
of Title 21, United States Code, Sections 821, 841ta i(l), 
841(b)(1)(A) and 846. 

The trial commenced on March 24, 1975, and concluded 
on March 31, 1975 when the jury found the defendants 
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Anglada aiul Sliaw guilty on both counts. Edward luno 
was acquitted. At the time of conviction Sliaw * was re¬ 
manded, but Anglada was released pending appeal. 

On April 1. 1975, a post-trial hearing began to determine 
whether Anglada should be remanded upon a motion made 
bv the Government when it discovered that, while leaving 
the courtroom after his conviction, Anglada told members 
ul his family that ‘‘I am going to kill that 1*.A. ** Anglada 
was remanded at the end of the first day of the hearing 
which resumed and ended on April S, 197.>. 

On April 11, 1975, Judge Cannella tiled a .Memorandum 
and Order granting the Governments application to re¬ 
mand Anglada pending sentence and appeal. I his < ourt 
atfilined the District Court's denial of bail pending sentence 
on April 22, 1975. 

* On April JO. 1975, George Shaw received an indeterminate 
sentence of 0-6 years on Counts One and Two, to run concurrently, 
under the Youth Corrections Act, Title 18, Lnited States Code, 
Section 5010(b) (c). Shaw has not appealed his conviction. 

** The Court also heard testimony about two other threats. 
During the hearing Assistant United States Attorney Virella 
testified that Carlos Santana ■ had informed him that prior to 
September 3. 197-1, Anglada and Torres told him that "if any¬ 
thing happens to any of us (referring to Torres and Anglada) 
as a result of the upcoming sale that he I Santana] was going to 
have some trouble with them” (April 1. 1975; Tr. 25). Detective 
Drucker, who overheard the threat against the Assistant lnited 
States Attorney, testified that he was present at an interview 
when Maria Matos, sister of Carlos Santana and former girlfriend 
of Anglada. told the Assistant United States Attorney that "he 
(referring to Anglada 1 did threaten her brother [Santana] if 
anything would have happened to him [Anglada], but she thought 
that he [Anglada] was only kidding" (April 1, 197 a; Tr. 2 >. 
According to Drucker’s testimony, Matos told this to her mother 
who in turn communicated it to Santana. 
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On June* 6, 1075, Auglada was sentenced to one to six 
years on Counts One and Two, sentences to run concur¬ 
rently, under the Youth Corrections Act, Title 1*, United 
Slates Code, Section 5010(b). 

Auglada is currently serving his sentence. 

Statement of Facts 

A. The Government's Case 

Detective Ralph Nieves, a member of the New York 
Joint Task Force, testified that on September 3. 10.1, lie 
was operating in New York City in an undercover capacity, 
posing as a purchaser of narcotics. He met that day with 
Carlos Santana, a confidential informant, in the vicinity 
of York Avenue and 02nd Street, in New York City. From 
there the two men drove to the Arecibo bodega, a grocery 
store located at 1780 Lexington Avenue in Manhattan to 
buy narcotics. At about 4:30 in the afternoon, Santana 
entered the bodega, and a few minutes later exited and 
returned to the car which was subsequently driven away 
by Nieves (Tr. 30-33, 138-130). Nieves and Santana re¬ 
turned to the same bodega an hour later. After a quick 
visit by Santana to the bodega l Tr. 34, 140), Santana 
brought Nieves inside and introduced him to Edward Torres 
who was working behind a meat counter. Nieves asked it 
he could see Torres the following day and Torres replied 
that West Houston and Howery would be the meeting 
place. Nieves asked Torres how much it would cost him 
and Torres answered ?1,600. Nieves then told Torres 
that if he, Nieves, was not satisfied with the package it 
would he returned. Torres said it would be all right to 
return it to him. Nieves and Santana left the bodega after 
the conversation (Tr. 35, 39-40, 140-141). 

On September 4. 1975, at approximately one o’clock 
in the afternoon, Nieves and Santana drove to the vicinity 
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df P.owcrv ;m<l West Houston Street where they waited. 
After an hour <»f waiting. Santana ii*»t out of the ear and 
a short time later returned to the ear, which Nieves then 
drove to a restaurant on Prince and Klizaheth Streets (Tr. 
jl.jo 14 : 5 ,. There Santana made a telephone call and gave 
the telephone receiver to Nieves who had a conversation 
with Torres 1 Tr. Pill. During the conversation Nieves 
asked Torres what the problem was and Torres responded 
that he had sent his cousin, Ilichie, (the defendant An- 
o|ada 1 , to meet them since his connection was out "f stuff 
and that as soon as they had somethin*: he, Torres, wouhl 
contact Santana w ho in turn would contact Nieves l Tr. l5l. 

On September (i. 11*74, Nieves and Santana returned to 
the area ot P.owery and West Houston, Anglada appeared 
a half-hour later, entered the car and was introduced to 
Nieves by Santana (Tr. 4<i. PM I. Nieves asked Anglada if 
everythin}: was all right and Anglada said -yes" 1 Tr. Mil. 
Anglada then directed Nieves to drive to i.roadway and 
Canal, where the car was parked. Nieves entered a bar, 
the Poll Lounge, where a few minutes later he was met 
In Santana and Anglada w ho laid gone tirst to a I rank 
farter stand 1 Tr. 47-41*). In the bar, Nieves asked Anglada 
if the heroin was kiddie's (defendant Torres 1 stall that he 
wits having and Anglada said “yes. Moreover, Anglada 
told Nieves that the “stulT" would take a tive-hit I Tr. 4SI.* 
Approximately 45 minutes later Anglada told Nieves every 
thin}: should be ready and directed them to go hack. The 
three men left the Doll Lounge and entered Nieves' car 
at which time Anglada directed Nieves to drive to Spring 
Street and P.owery and to park the car on that street. 
Anglada left the ear. telling Nieves that he would be right 
back (Tr. 41*1. 

- Nieves explained that a “five-hit” means that the heroin 
he was purchasing could have been cut five times—in other words 
the ounce he was to buy could be broken into five one-ounce pack¬ 
ages after the original ounce was mixed with dilutants (Tr. 49). 




Sometime later, Nieves walked to the corner of Lliza- 
hetli and Spring Streets where he saw Anglada and Shaw 
leaving a ear (Tr. 4!) 51, 147). They walked up to Nieves 
who asked Anglada if everything was all right. Anglada 
said yes and introduced the defendant George Shaw to 
Nieves as the three walked back to Nieves’ car, where the\ 
were met by Santana (Tr. 53, 147-148). As they entered 
the car, Anglada sat in the right front passenger seat. 
Santana sat behind Anglada and Shaw sat behind Nieves 
who was in the driver's seat. In the car. Anglada directed 
Shaw to give the “stud" to Nieves. Shaw, after stating 
he laid people watching the car, placed a pack of lvool 
cigarettes on the armrest of the front seat. Nieves took 
the package, opened it', and removed a inanila envelope 
containing the heroin (GX 1) which he weighed on his 
sc.de (GX 6). After Nieves weighed the envelope he placed 
it back in the cigarette package and put it in his pocket. 
Nieves counted out 81,000 which he gave to Anglada and 
spoil which he gave to Shaw (Tr. 54-56). Nieves then asked 
Anglada where he could call him and Anglada responded 
that he would contact Santana who in turn would contact 
Nieves. Anglada and Slmw then left the car and met an 
unidentified man at the corner of Elizabeth and Spring 
Streets where Anglada gave Shaw the money (Tr. 56, Its 
140 ). Nieves, having the heroin* in his possession, and 
Santana subsequently drove away ( Ir. .»< , GX 1). 


On October 23, 1074, the defendant Torres telephoned 
Nieves and the two men briefly discussed the transaction 
of September 6, 1074 and largely discussed another sale for 
more heroin (Tr. 61; GX 7, GX 7A). A tape recording and 
a transcript of the taped conversation were admitted into 
evidence and played to the jury ( ir. 60, 136; GX 7, GX 7A i. 


* It was stipulated by all parties that the heroin was deter¬ 
mined upon a chemical analysis to be 21.8% heroin hydrochloride 
and the balance lactose (Tr. 189-193; GX 1A). 




B. The Defendants' Case 

Torres presented no ev idence. 

Detective Arthur 1 trucker of the New York City Police 
and New York •Joint Task Force was called as a witness l>y 
defendant Angludtt. I trucker testilied that Carlos Santana 
was a confidential informant assigned to him as of August 
lhTl i Tr. 210, 212|. I trucker also testilied that after 
August 11174 * Santana had a case pending against him 
and that in February F.I75 Santana was deactivated as an 
informant ( Tr. -1.1, 2181. 

Richard Angludu testilied on his own behalf, lie said 
that in September 11174 his fiancee, Maria Matos, had a 
brother. Carlos Santana I Tr. 2.72). In early September 
11*74. on the day before the sale took place, Angladn had a 
conversation iibout getting drugs with Santana which lasted 
for 4.7 minutes (Tr. 203) : 

“Well, .Junior [Santanaj was talking to me for quite 
a while, you know, trying to convince me to do him 
a favor of getting some drugs for him. and he talked 
and kept on saying the same things, ‘will you do me 
the favor, will you do me the favor, please. I will 
come out winning at the end.* 1 told him, *1 don’t 
know, .Junior.’ So then he kept on saying, ‘Please, 
Richie, I really would appreciate the favor, you 
know, you are my sister’s boyfriend, I want you to 
help me,’ and I still told him 1 wasn’t sure. He kept 
insinuating with the same thing until he convinced 
me, and I said, I would let him know" i Tr. 2!MJ|. 

* It is obvious from the record and not as counsel for Anglada 
states in his brief at p. 5 that Santana was arrested in November 
1971 by New York State authorities on a felony charge for the 
sale of drugs (Tr. 219-220). Subsequently on March 4, 1975, 
Santana was arrested and arraigned in this Courthouse for the 
forgery and uttering of a government check (Tr. 220). 






c 

/ 


Anglada said that he know Santana was addicted to 
dt n.us and that previous to this incident had given Santana 
money for clothes and shoes hut that he knew Santana had 
used that money for drugs (Tr. 291-292). 

Anglada testified that after the conversation with San¬ 
tana on September 5, he went to George Shaw’s house and 
told Shaw that his girlfriend's brother wanted to buy an 
ounce l Tr. 294). Shaw told him that whenever he wanted 
it Anglada could come and get it, and that it would cost 
SI .tilth (Tr. 29t29r>). The next day (September 6) An¬ 
glada told Santana that he found a friend who will do him 
(Anglada) the favor and sell it to Santana. Santana asked 
him where to meet and when Anglada responded with an 
-I don’t know,” Santana suggested Bowery and Houston at 
1 :00 I’.M. (Tr. 296-298). Anglada said that after leaving 
Maria at school he went home to sleep and that he received 
a phone call at 1 :.‘!0 p in. from Santana, after which he went 
to Bowery ami Houston to meet Santana and Nieves. An¬ 
glada got into the car and suggested that Nieves drive to 
Dave's (’orner a restaurant tit Broadway and Canal Street. 
There Anglada and Santana ate at a luncheonette while 
Nieves entered the Doll Lounge (Tr. 298-299, 301). An¬ 
glada claimed that he had not entered the Doll Lounge, and 
he denied telling Nieves in the bar that the heroin was 
Eddie's stuff and that it could take a five-hit or cut. An¬ 
glada also denied that Torres had told him to go to the 
corner of Bowery and Houston on September 4 to deliver 
a message.* Anglada said that after Nieves came out of 
(he bar, Anglada directed them to drive to Spring Street 
and Bowery where Anglada got out of Nieves’ car and 
walked to Shaw’s apartment. There, Anglada told Shaw 
that his girlfriend's brother was waiting on Bowery and 
Spring to which Sha v replied ‘Let’s go” (Tr. 302-304). 


* Efforts by Anglada’s counsel to establish the date of a pur¬ 
ported conversation Anglada had with Santana concerning the 
failure of Torres to show up at Bowery and Houston were futile 
(Tr. 308-310). 
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Anglada and Pliaw joined Nieves and Santana in the 
undercover ear where Shaw pave Nieves tlie package oi 
Kool cigarettes which Nieves weighed. Nieves then counted 
$1,000 and put it next to Anglada and counted $t!00 
and gave it to Shaw. Anglada testilied that he heard a 
si ecu and that Santana said "get out of the ear" at which 
time Anglada grabbed the money and ran out of the ear. 
Anglada then gave the money to Shaw and went home (Tr. 
:i04-:i07). 

Anglada elaimed that lie only drinks hrandv, lias never 
used heroin and has never sold drugs, and that he only sold 
the heroin because Santana was his girlfriend's brother 
(Tr. :Wl7-:i(IS).* lie denied having kept any money from 
the sale (Tr. .'{An XK-M7). 

(Jcorge Shaw testified on his own behalf. Shaw said he 
was '_’(l years old and addicted to heroin and that lie had 
used other drugs, lie said that he had sold and purchased 
heroin. Shaw said that he had met Anglada a year and a 
half ago in the neighborhood and the two used to get 

..d" together, lie also said that on September »i, 1971. 

Anglada came to his apartment and said that he had some 
people who wanted to buy an ounce and that it was Anglada s 
girl's brother. Shaw testified that he measured an ounce 
and went with Anglada to Ncives' ear where the sale took 

* Additionally, during the direct examination of Anglada, 
defense counsel attempted to introduce into evidence a tape of a 
telephone conversation. In November 1974, Anglada, after his 
arrest, and at the direction of his lawyer Mr. Taikeff, took George 
Shaw, who was without the benefit of counsel, to a telephone 
booth at which time Shaw engaged in a telephone conversation 
with Mr. Taikeff who simultaneously taped the conversation. 
Efforts by the defense to introduce into evidence the “Taikeff 
tape", the existence of which was known neither to the Court nor 
to the Government prior to trial, were unsuccessful (Tr. 254-289'. 
The Court, and rightly so, questioned the propriety of this action, 
finding that the contents of the tape to be untrustworthy (Tr. 
282i. 





place for £1,000 (Tr. 4015 1 . Shaw said that upon leav¬ 
ing (he ear and while walking toward Broome Street, An- 
jr) nla gave him the money and the two of them went inside 
nr apart meat on Broome Street. There, Shaw measured 
a spoon of heroin and gave it to Anglada together with $100 
(Tr. 107).* 

ARGUMENT 
POINT I 

The trial court properly refused to instruct the 
jury on the issue of entrapment. 

Anglada claims that .Judge t’annella erred in refusing 
lo submit the issue of entrapment to the jury. In denying 
Auglada's request for an entrapment charge, the Court 
ruled: 

-As far as the defendant Anglada is concerned, An- 
glada's request for an entrapment charge is denied, 
lie and the evidence of propensity is uncontradicted. 
Anglada, for whatever his reasons, readily assisted 
Santana's efforts to obtain heroin. He did not ques¬ 
tion the propriety of the undertaking such action, 
and was fully prepared to complete the transaction 
mi the occasion when he met in tin* car with Junior 
[Santana], Nieves and Shaw. 

••The evidence shows that Anglada grasped at the 
opportunity to deal in drugs, albeit in purported as¬ 
sistance of Junior [Santana], but nonetheless freely 
and voluntarily. 

<• On cross-examination by the Government, Shaw said this 
spoon of heroin and the $100 was Anglada’s commission for his 
pert in the drug sale (Tr. 408). Counsel for Anglada and Torres 
did not cross-examine Shaw. 
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*■ [ikIihmI, Anglmln's own testimony shows that In* did 
not hesitate to act under the circumstances. Here ! 
believe that what is I»«*iii” contused is the question of 
motive rather than predisposition. I have discussed 
this aspect of it during the coarse of the trial with 
Mr. Taikeff before, and I incorporated that discus¬ 
sion into this i'll 1 in” by reference"’ (Tr. tl’Ii-tUT !.* 

The Court was entirely correct in refusing to submit 
the issue of entrapment to the jury based on the substantial 
nncontradicted evidence of Anjilada s predispositon and 
propensity to arrange the sale of heroin. 

The law in this Circuit is dear that if there is sufficient 
evidence of initiation or inducement by a (ioverninent agent, 
the (ioverninent lias the burden of proving that the de¬ 
fendant has a predisposition to commit the crime. I nited 
stairs v. Shrniitui, l’iio I".I’d sstt. NSli C_’d Cir. liloi' | i Hand. 
./. i; I nil'll Slah s V. Kih'H * «5ti:l F.lM (I’d Cir. l'.Hiti). 

t’omparc I mini Slahs V. Kadi s, 3i3 F.lM 3iU, 3i3 n. 1 
(1 Cir. l'.MiTl. 

The defendant who asserts an entrapment defense must 
present evidence that he was induced to commit the crime. 

I nilnl Stales \. Sherman, sn/ira. In this case the coiivcr- 

In denying Anglada’s motion for judgment of acquitttal, the 
Court asked Anglada’s counsel, “Why isn't your client’s statement 
on the stand here a confession of guilt, even though he didn’t 
plead guilty? What has he said that in any way exculpates him? 
He has said, 1 made an arrangement for a deal in narcotics. I 
know what the price was. 1 went up there at the time. I was 
handed the money. I handed part of the money over, and for the 
life of me. 1 can't see what the defense is here” (Tr. 418). More¬ 
over. the Court continued, “If this were a non-jury case—and it 
is not, I would find him guilty out of his own testimony, him 
alone, period, with nobody else’s testimony added. I can’t see how 
he confuses motive or you confuse motive with intention. Inten¬ 
tion is so clear: it is crystal clear. What you are confusing is 
motive. His motive could not be of less importance in this 
(Tr. 418-119). 


case . . 




sat ion Anglada bad with the informant Santana, in which 
Anglada agreed to obtain a source for an ounce of heroin 
satisfies that burden. I nited states v. Hracer, 4.>(l K-<1 
7 '.!». SOU (lid (Mr. 11171), cert, denied. 405 IMS. 1064 (1972); 

L' nited States v. Henry, 417 F.2d 207, 260 (2d Cir., 1060), 
cert, denied, 307 U.S. 053 (1070). However, after induce¬ 
ment is shown a defendant is not entitled to a charge on 
entrapment unless the Government fails to present sub¬ 
stantial uncontradicted evidence that the defendant was 
predisposed and was ready, willing and able to commit the 
o I tense and merely awaiting the opportunity, (nited States 
v. Mi ley. 513 I\2d 1101, 1202 (2d (Mr. 1075); (nited States 
V. tionzalez, 460 F.2d 1286, 1287 (2d (Mr. 1072); ( nited 
States v. Meres, 451 F.2d 836, 838 (2d (Mr. 1071 l ; ( nited 
Slates v. dreenhery, 441 F.2d 360, 372 (2d (Mr.), vert, de¬ 
nied. 101 r.S. 853 ( 1071) ; United States V. Riley, 363 F.2d 
055, 057-050 (2d Cir. 1066). 

The record below clearly presents substantial uncontra¬ 
dicted evidence of Anglada’s propensity to commit the 
d ime charged. On September 5, Anglada met with Santana 
and agreed to do Santana a favor by obtaining an ounce 
of heroin. Anglada claims that he agreed to do it because 
Santana was his tinancee's brother.* Immediately after 
the conversation Anglada went to see Shaw to tell him 
that he had a prospective buyer.** Shaw told Anglada that 

* Though Anglada testified that he was engaged to Maria 
Matos. Santana’s half-sister, during September of 1974, and per¬ 
sisted in this contention on cross-examination, he later stated that 
he knew Matos and Santana did not get along as brother and 
sister (Tr 318) thus casting doubt on his purported reason for 
agreeing to arrange a sale. Matos testified at a post-trial hearing 
that she had broken off her engagement with Anglada prior to 
leaving for Puerto Rico in June 1974 and the engagement was 

never resumed (4/8/75 Tr. -100 r 8“ I®)* 

**This piece of testimony is very important because it clearly 
indicates that immediately after the Santana conversation Anglada, 
again through his own testimony, begins to look for a source of 

[Footnote continued on following page] 
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it would cost $1,(500. < >n tin* following day, Anglada, with¬ 

out any hesitancy, told Santana that lit* had found a friend 
who would sell the heroin. Later that day the sale took 
place, orchestrated entirely by Anglada. Anglada told the 
undercover Agent, Nieves, that everything was all right and 
directed Nieves to drive to Broadway and ('anal Street.* 
Shortly thereafter, Anglada, having said that “everything 
should lie ready by now, directed Nieves to drive to Spring 
Street and ISowery where Anglada left the car. lie re¬ 
turned a short time later with Shaw. Again, Anglada 
took over: he introduced Shaw to Nieves and then sat in 
the front seat from where he directed Shaw to give Nieves 
the “stull.” Anglada then took the $1,0(10 payment ami 
left with Shaw, but only after he told Nieves that for 
more business Nieves should contact Santana who in turn 
would contact Anglada. Later. Anglada gave the $1,000 
to Shaw and in return received $100 in cash and a spoon 
of heroin.** The conclusion is absolutely inescapable from 
this evidence that Anglada, Santana and Shaw were part 
of a conspiracy to sell heroin before Anglada met Nieves, 
and that on September (i he was ready, willing and predis¬ 
posed to sell heroin to Nieves. 

Obviously, as .fudge Oannella found at trial. Anglada 
has confused the requirement of proof of propensity to 
commit a crime with the requirement of proof of criminal 

heroin. There was no testimony from Anglada at this point that 
after he spoke to Santana he, Anglada, reneged or had any doubts 
as to what he would do. By his unilateral unpressured act 
Anglada showed he was ready and willing to commit the crime. 
Anglada. argues however, that the pressure he did encounter was 
when Santana asked him to do a “favor by obtaining some heroin. 
Exactly how "asking for a favor” creates any type of "pressure” 
is, not surprisingly, undisclosed by the appellant either by ex¬ 
planation or citation. 

Additionally, there was not a scintilla of evidence that 
either Nieves or Santana exerted any pressure upon Anglada to 
enter the car. 

*-•' Anglada never cross-examined Shaw with respect to An- 
glada’s acceptance of his commission. 



13 


intent as a distinct and necessary element <»f Mu* crime 
i, M .]f Tlie issue of intent was submitted to the jury with 
pi<(per instructions (Tr. 538-540), and the jury quite pro- 
p, rlv determined that Anglada had the requisite intent, 
regardless 01 his professed motive of fraternal favor. In 
ljjT|„ ,,f the overwhelming and uncontradicted evidence of 
A nglada's predisposition, there was nothing to support the 
di fondant's request for an entrapment charge except the 
“semantic contentions of counsel," I nitol Stutns \. MUcy. 
at 1202, and that is clearly inadequate. 


POINT II 

The trial court correctly permitted the informant 
Santana to invoke his Fifth Amendment privilege. 

Anglada argues that the Court's decision to permit 
Santana, the informant, to assert the Fifth Amendment 
privilege at trial was error. Anglada claims that Santana's 
speaking to the (lovernineut prior to trial constituted a 
waiver of his Fifth Amendment privilege and that the 
Court's failure to direct Santana to testify precluded An¬ 
glada from developing an entrapment defense which would 
have resulted in u mandatory situation for the Court to give 
an entrapment charge to the jury. These contentions are 
totally without merit. 

Prior to the commencement of trial, at Anglada s re- 
ipiest. the Government produced the informant. Carlos San¬ 
tana for an interview with defense counsel. Santana re¬ 
fuse, I to speak with Mr. TaiketT. Prior to this meeting, 
Santana was interviewed by Government representatives. 
\t a pre-trial conference on March 21. 1975 Judge Caunella, 
ruling on a motion by Anglada, refused to inquire of San¬ 
tana the reasons why he decided not to speak to tin- 

defense.* 

* Additionally, in this nference the Government advised the 
Court that Santana had been threatened (3/21/75 Tr. 22). 





When Anglmla railed Detective Drucker to testify at 
trial, defense counsel developed a line of questioning at¬ 
tacking Santana's credibility and character (Tr. 210-221).* 
Santana was then questional by the Court outside the prcs- 
,. U ce of the jury, lie advised Judge Cannella that upon 
advice of counsel lie would assert his tilth Amendment 
privilege and refuse to answer questions (Tr. 220-23.). 
The reason for asserting the Fifth Amendment privilege 
was based upon the fact that Santana had a New York 
State “A felony" drug charge** pending against him and 
that any statement he would make may be used against 
him in the state proceeding absent any immunity (Tr. 
231-233). Therefore, Santana had every right to refuse 
to testify in light of the pending state charge against him 
and Judge Cannella properly excused him without requir¬ 
ing any questions to be put.*** 

The Court eommited no error in excusing Santana. The 
law is well established in this ( ircuit that the privilege 
against self-incrimination includes the right against selt- 
imrimination under state penal laws. f nitcil Xtntcx \. 
hnmrnvrl,, 47ti F.2<1 1221), 1231 (2d Cir.l, rrrt. denied. 

* At the side bar, Anglada’s counsel stated that he wanted 
to call Santana as a witness and was prepared to question him 
as a hostile witness (Tr. 221-222). The Government advised the 
Court that Santana had not been called as a witness in its direct 
ease because Santana was prepared to invoke his Fifth Amendment 
privilege (Tr. 223). 

** This charge is the Santana arrest of November 1974 which 
both Anglada and the Government stipulated to with respect to 
the date <Tr. 219-220). Prior to September 1974 Santana, and 
specifically in August 1974. Santana had no outstanding arrests, 
a fact which Anglada misstates in his brief (Br. 21). Santanas 
other arrest occurred on March 4, 1975 when he was arraigned 
in this Courthouse on a forgery violation (Tr. 220). Thus, 
Anglada’s argument that Santana “was trying to work off a bust” 
because he solicited Anglada while Santana was facing charges 
is completely in error. 

*** Judge Cannella informed the jury of Santana’s unavailability 
to both sides since he decided to invoke his Fifth Amendment 
privilege (Ir. 237). 



414 F.S. 840 (19734; United States v. Llanes, 308 F.2d 
SHI 884-883 (2d Civ. 1908), cert, denied, 393 F.S. 1032 
; l nitCd States v. Chandler, 380 F.2d 993, 997 (2.1 

11)07Sot* also, Kastigar v. United States, 400 U.S. 
441, 430-437 (1972). 

Tlu* Llanes decision is particularly instructive. In at- 
lii minjr the District Court’s decision not to grant an en¬ 
trapment charge after a severed co-defendant refused to 
testify as a defense witness, the Court of Appeals stated, 
••the fact that Pino who was called as a witness by the ap¬ 
pellant, might have given evidence from which entrapment 
could he inferred, if he had not relied upon Ins Fifth 
Amendment privilege . . . does not lead us to reach a dif¬ 
ferent result; such speculation is no substitute for evidence 
in the record and the judge was not required to charge 
on tlie issue." United States v. Llanes, svgra, at 884. 
Moreover, the Court took note of the fact that l’mo was 
under indictment for a narcotics violation and reasoned 
that “an answer to any of the questions propounded might 
have opened a line of inquiry which would eventually fur¬ 
nish a link in the chain of evidence to be developed in the 
impending prosecution of Pmo. Id., at 88o. 

In the instant case, as in Llanes. the witness Santana 
was facing state charges, and it is more than conceivable 
11 ,at had he testified with respect to his involvement in 
the September transaction those answers would have opened 
„ line of inquiry which in likelihood would have estab¬ 
lished a link to his own involvement with other drug trans¬ 
actions.* Clearly, therefore, Santana had a legal basis to 
exercise his privilege to protect himself as to any statements 
l,c might have made concerning this drug transaction— 
statements which could very well be used against him m 
a state proceeding. 

* It should be noted that in Drucker and Anglada’s testimony 
defense counsel had embarked on this line of inquiry to discredit 
Santana’s character based upon his prior and post-September 1974 
drug activity (Tr. 210-220, 291-293). 
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A. 


In any event, the Government contends that the Court 
need not reach that issue. Even assuming Santana had 
been required to testify it is obvious from the record that 
Santana would not have provided any testimony which 
would have supported an entrapment defense. Even the 
defendant Anglada's testimony indicated only that Santana 
had asked him to do a “favor.” There is no claim or proof 
that Santana ••forced” or “pressured” him to do anything 
with respect to this sale; thus, Santana could not possibly 
have added any new elements of pressure which directly 
affected or negated Anglada’s admitted propensity to com¬ 
mit the crime. Significantly, Anglada’s counsel never sub¬ 
mitted an offer of proof to the Court on how Santana's 
testimony would show the “pressure” Santana exerted on 
the defendant, nor was it ever developed in Anglada’s di¬ 
rect testimony. The elusive element of the “Santana pres¬ 
sure.” which the evidence shows did not exist, was neither 
claimed nor developed nor testified to by Anglada at trial. 
Certainly, had such “pressure” existed Anglada would have 
brought it out in his testimony. This he glaringly failed 
to do. Absent any showing of pressure, direct or indirect. 
Santana's testimony would not have helped Anglada’s de¬ 
velopment of an entrapment defense, especially in light of 
the overwhelming and uncontroverted evidence of Anglada's 
propensity to commit the crime. Accordingly, the Court 
properly refused to direct Santana to testify after he as¬ 
serted his Fifth Amendment privilege. 
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POINT III 

The trial court properly instructed the jury re¬ 
garding reasonable doubt. 

Angluda attacks Judge Cannella’s instruction on reason¬ 
able doubt, claiming it was incomprehensible and lcgall> 
wrong. The attack is unfounded and there was no eiio 
of any kind mini ring reversal. 

The trial court’s instruction on reasonable doubt was 
clear, accurate and permissible in all respects: 

“What do we mean by reasonable doubt? A reason- 
aide doubt that is based upon reason and must be 
a substantial rather than speculative doubt. It must 
be sufficient to cause a reasonably prudent person to 
hesitate to act in the more important phases of his 
life” (Tr. 525). 

in fact, this charge, which uses the conventional f..rm f,.r 
reasonable doubt approved in this Circuit, almost verbatim 
follows the reasonable doubt instruction approved in L mtnl 
States v. Hea„, 345 F.2d 170, 171 (2d Cir. Sec 

(l ,so Holland v. United States, 348 C.!s. 121, 40 <l-»*>4) 

It should be noted also that Auglada failed to request 
a specific charge on reasonable doubt. Moreover, contrary 
,o Anglada’s claims on appeal (Hr. 24, the record cleaili 
shows that Anglada never objected to the trial court 
instruction on reasonable doubt.* Accordingly, he is pie- 

* At the close of the Court’s charge defense counsel stated 
their objections on the record. At no time did any defense counsel 
th n nn Objection to the reasonable doubt charge of Judge Can- 
'note (Tr. 548-553!. Appellant mistakenly averts that 

"i “aS analogy" in deaeribing how the jury e.n us. 
circumstanital evidence in arriving at their verdict. 





eluded from seeking a review of the reasonable doubt in- 
stna tion whieli clearly was correct in any event. United 
State* v. Cere:, 426 F.2d 1073, 1081 (2d Cir. 1070), aff'd., 
402 r.S. 116 (1071 t; United States v. Indiriylio, 352 F.2d 
276 i 2d Cir. 1965), cert, denied, 383 U.S. 907 (1966). 


CONCLUSION 


The judgment of conviction should be affirmed. 

Respectfully submitted, 


Paul J. Curran, 

United States Attorney for the 
Southern District of Xeir York, 
Attorney for the United States 
of America. 


Fkoeuico E. Viuella, Ju., 

T. Parky Kinoham, 

Assistant United States Attorneys. 
Of Counsel. 
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